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Abstract

Children’s rights to safety and physical integrity: An examination of messages that influence

attitudes about physical punishment of children.

Robert Ludbrook and Beth Wood
The United Nations Convention on the Rights of the Child promotes children’s rights to personal
integrity and physical safety (Article 3 and Article 19). The United Nations Committee on the Rights of
the Child has consistently found physical punishment of children to be inconsistent with the
Convention’s provisions. There are many reasons supporting the need for change in attitudes about
physical punishment and there is a range of ways in which attitudes might be changed.

One way in which attitudes are influenced is through the messages implied or stated in the decisions
and advice made public by respected public figures and by institutions. This paper examines messages
about violence towards children implicitly and explicitly given by:

+ Parliament (a review of legislation progressively limiting physical punishment)

+ the legal system (a review of judicial decisions up to the present)

+ human rights bodies (national and international)

+ parent educators (a review of advice given in parenting texts over the last 30 years)

+ public awareness campaigns.
We draw conclusions about the nature and effect of the messages identified.
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Introduction

To hit or not to hit? That is a question on which most New Zealanders have strong views. For some
parents the power to hit their children is seen not just as a parental right but as a parental duty. Others
see hitting children as an unacceptable form of family violence at a time when all forms of family
violence are seen as destructive to families and children. This paper looks at some of the messages
being given to parents by our lawmakers, our courts, international human rights bodies and parent
educators.

Support for physical punishment as a method of discipline has, especially over the last fifteen years,
been diminishing. The law has progressively limited the situations in which adults can legitimately hit
children. The courts are favouring an increasingly restrictive interpretation of what constitutes
'reasonable’ corporal punishment. Human Rights bodies in New Zealand and internationally have been
sending signals that our current law is out of step with fundamental human rights principles. Parent
educators, while expressing a range of views on corporal punishment, are more inclined to express
doubts as to its effectiveness and opposition to it as a means of discipline. Recent public awareness
campaigns have stressed the dangers of family violence and have urged parents to use alternatives to
smacking their children.

Where are we?

While there has been some change in attitudes towards physical punishment of children over the years
in New Zealand surveys still indicate that more than half the population approve of smacking as a
disciplinary measure (Wood, 1998). There is no political will to change our present law. A poll of
Members of Parliament last year brought little response and minuscule support for repeal of s59 of the
Crimes Act 1961 (Wood, 1998). Lack of support for repeal of s59 may reflect a misunderstanding of
the effects of repeal rather than a true indication of level of support for changing attitudes towards
physical punishment. :

Messages influence attitudes
In giving thought to how we might further change attitudes in New Zealand it has been useful to think
about what some of the forces that influence society might be. We believe that influential public



messages are important. What messages have society been receiving from experts, prominent public
figures and institutions about violence towards children in general and about the use of physical
punishment in particular?

In this paper we examine the messages given by changes in legislation over the last 100 years, by
recent decisions in the Courts, by international human rights bodies, by parent advisors and educators
since the 1950s and in a recent public awareness campaigns. There are other potential sources of
influential messages that we don’t review in this paper. These include messages from:
+ church and community leaders
+ the policies of public and private institutions which care for children and
+ professional personnel in a position to influence parents, that is early childhood workers,
teachers, social workers, medical and nursing staff, lawyers and particularly the acaedemic staff
who train these personnel.

The United Nations Convention on the Rights of the Child

The United Nations Convention on the Rights of the Child promotes children’s rights to personal
integrity and physical safety. Relevant articles include; Article 3 — the best interest clause, Article 12 —
children’s rights to express their views on matters that effect them and Article 19 - children’s rights to
protection from abuse. The United Nations Committee on the Rights of the Child has consistently
found physical punishment of children to be inconsistent with the Convention’s provisions. Among
recommendations made by the Committee in their response to New Zealand ‘s first Country Report
was that s59 of the Crimes Act 1961 is repealed.

Messages from Parliament

The law gives important messages to people about acceptable and unacceptable behaviour. Unlike
other messages the messages the law gives can be enforced by the state. People who break the law may
be punished or penalised by the courts. The law is also an important symbol in that it enshrines
principles agreed on by Parliament. Laws are passed by our democratically elected representatives and
according can be said to represent the will of the people.

New Zealand law (and British law upon which it was modelled) has always adhered to the general
principle that interpersonal physical violence is unacceptable and to be discouraged. The Crimes Act
and Summary Offences Act define more than 80 criminal offences for various forms of interpersonal
violence. These attract a range of penalties from a fine (for a non-injurious assault) to a lengthy prison
term (for assaults causing serious injury or death). Qur law has also characterised interpersonal
violence as a civil wrong allowing the injured person to sue the perpetrator for damages or to obtain a
protection order restraining further attacks.

The proscription of physical violence has never been absolute. There have always been exceptions.
Until the 1930s New Zealand courts could order flogging or whipping of criminal offenders. Until
1941 a man could be flogged with a cat of nine tails and until 1936 a boy could be given up to 25
strokes with a rod. Physical punishment was permitted in prisons, in the armed services and in the
merchant navy.

A long-standing exception to the law prohibiting physical violence allows adults in a position of
responsibility towards children to use physical force against a child to correct the child's behaviour
provided the force used is reasonable in the circumstances. This now appears in s59 Crimes Act 1961
but can be traced back to seventeenth century British law and even further back to Roman law. This
exception can be raised as a defence to a criminal prosecution and to a civil claim for damages for
assault. It also applies when courts are deciding whether a child is in need of care and protection or
should be safeguarded by a protection order under domestic violence laws.

In the last fifteen years we have seen the very wide ambit of the 'reasonable correction’, defence
progressively narrowed.:

e In 1985 the Child Care Regulations corporal punishment was banned in all New Zealand child care
centres.

e In 1986 new Regulations prohibited the use of force as a means of punishment of residents in
residential centres administered by the Children, Young Persons and their Families Agency.



¢ In 1989 new child protection laws allow the state to intervene when any child is likely to suffer
physical or emotional harm or is ill treated or abused.

e In 1991 an amendment to the Education Act abolished corporal punishment in all New Zealand
schools.

e In 1998 the Domestic Violence Act gave children a new right to apply for a protection order where
they has suffered or have been threatened with physical, sexual or psychological violence.

The law has long given the message that interpersonal violence is wrong and will be punished by the
courts and will give the victim the right to claim damages against the aggressor. But the messages the
law gives have been mixed messages. Hitting people is wrong but parents and other people charged
with the care of children can hit children as an acceptable form of punishment. Many commentators
have pointed out the strange anomaly that the only group against whom physical violence is authorised
are the smallest and most vulnerable people in society.

The opportunity to give children the same protection from violence as adults was not taken when the
Children, Young Persons and their Families Act 1989 and the Domestic Violence Act 1998 were
passed. The earlier anomaly has become an absurdity. Child protection laws preserve the right of
parents to hit their children. Family violence laws intended to 'provide greater protection from family
violence' deny children the protection afforded to adult family members.

Messages from the Courts

The task of deciding whether any corporal punishment is reasonable and whether it is intended to
correct the child's behaviour has fallen on the courts. The courts are bound to apply the law. The
limited role that the courts have is to decide on any particular set of facts whether parental punishment
is reasonable (For useful commentaries on the New Zealand see J. Caldwell, Parental Punishment
(1939).

Criminal cases

Until recently all New Zealand reported cases on corporal punishment arose out of criminal
prncr-‘mlhnnc Rv Drake /l' 1902) 22 NZLR 478)) decided in 1902 involved a mother who killed
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her daughter and unsuccessfully sought to rely on the reasonable correction defence. The Court held
that in deciding the reasonableness of the punishment it was necessary to look at the age and health of
the child and the nature of the misbehaviour that the parent was seeking to correct. The use of force
was unlawful where the motive was not the correction of the child but spite, rage, fury, ill will or
revenge by the parent. The Court in Hanson v Cole ( [1921] NZLR 316) held that, in determining
reasonableness, considerable allowance should be made for the actions of a parent who judged physical
punishment was necessary. The parent should get the benefit of any doubt. In Lourey v Barlow
({1921} NZLR 316) a railway inspector caught a child skylarking and cuffed him and pulled him by the
ear. It was held he was not a ‘person in place of a parent’ and could not rely on the reasonable
chastisement defence.

In Erick v Police (Heron J 7/3/85 Auckland High Court 1734/84) a father hit his six-year-old son with
a strap across the back on at least ten occasions. In defending a charge of assault, he argued that such
punishment was culturally acceptable practice among the Niuean community. The judge rejected the
defence finding that the degree of force used was unreasonable. He did accept that cultural factors
could be considered when looking at the misdeed for which the child was being punished. The facts in
R v Accused ([1994] DCR 883) were bizarre. A man, apparently a family friend and religious adviser,
punished two boys with approval of their mothers. He required them to undress and put on tight fitting
shorts. He then handcuffed and bound them and administered up to six strokes with a cane. When the
children started to cry he hugged them and said he was sorry. The prosecution claimed that his motive
was self-gratification but the jury accepted that his motive was to correct the children’s behaviour.
They nevertheless convicted him holding that the degree of force used was unreasonable. He appealed
secking a discharge without conviction, but this was rejected (R v Johansen 25/9/95 CA 220/95).

The manager of a créche in R v Hende ([1996] 1 NZLR 153 (CA)) was convicted of various criminal
offences on the basis of evidence that she had punished pre-school children by putting pepper in their
mouths, given them a stupefying substance and had smacked them, On appeal, the convictions on two
of the charges were overturned on technical grounds and the manager was discharged without
conviction on the smacking charge.






